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QUESTION PRESENTED:

Is it ethically proper to work on a temporary basis fdreotattorneys? Is it ethically proper for a
lawyer, law firm, or corporate law department to lutker attorneys on a temporary basis?

SUMMARY ANSWER:

Yes. While a temporary lawyer and the employing firmcorporate law department must be
sensitive to the unique problems of conflicts of interestfidentiality, imputed disqualification,
client participation, use of placement agencies andlifegion produced by the use of temporary
lawyers, there is nothing in the Georgia Rules oféasibnal Conduct that prohibits the use of
temporary lawyers.

OPINION:
|. Conflicts of Interest

An attorney is ethically obligated to avoid conflicts ioferest with respect to that attorney's
client. A temporary lawyer represents the clienadirm when that lawyer works on a matter
for a client. Thus, a temporary lawyer employed fwasent clients or assist in representation of
clients enters into an attorney/client relationshighvihose particular clients as an associate of
the firm. Accordingly, the general rules pertaining laatbrneys regarding conflicts of interest
are applicable to the temporary lawyer. Specificallg, tdgmporary lawyer and the employing
law firm or corporate law department must comply villes 1.7, 1.8, 1.9, and 1.10 governing
personal interests, simultaneous representation, ancegudre representation conflicts of
interest, and imputed disqualification. Generally, a teamyotawyer should not represent a
client if there is a significant risk that the lawgeown interests or the lawyer's duties to another
client, a former client, or a third person will masdlyi and adversely affect the representation



without obtaining the consent of the affected clientadoordance with the consent requirement
of Rule 1.7.

The opportunity for conflicts of interest is heightenadthe context of the employment of
temporary lawyers. The very nature of a temporaryydawinvokes conflict of interest

issues. Obviously, a temporary lawyer is likely to be leygal by many different firms or legal

departments during the course of his or her practice. eldver the potential for conflicts of

interest is great. As a practical matter, this potkritia conflict imposes upon temporary
lawyers and employing law firms or corporate law departsnan obligation of great care in
both record keeping and screening for conflicts. In faet,potential for conflict is so high that
law firms or corporate law departments that employptmary lawyers would be acting

unethically if they did not carefully evaluate each sgd employment for actual conflicting
interests and potentially conflicting interests. Adudially, the temporary lawyer should
maintain a record of clients and matters worked oorater to evaluate possible conflicts of
interest should they arise. All firms employing temspy lawyers should also maintain a
complete and accurate record of all matters on which samporary lawyer works.

One of the most difficult issues involving conflict otenest in the employment of temporary
lawyers is imputed disqualification issues. In other womdken would the firm or legal
department be vicariously disqualified due to conflict eénest with respect to the temporary
lawyer? Since a temporary attorney is considered tonbassociate of the particular firm or
corporate law department for which he or she is temppraarking, the normal rules governing
imputed disqualification apply. Specifically, Rule 1.10(a) vmtes that if any attorney is
individually precluded from undertaking representation by Rulés 1.8(c), 1.9, or 2.2, then a
firm with whom the attorney is associated is also Ilpoexd from undertaking that
representation. Also, and most importantly in the teamgolawyer context, Rule 1.9(b) says
that a lawyer "shall not knowingly represent a persaihé same or a substantially related matter
in which a firm with which the lawyer formerly was as&ted had previous represented a client:
(1) whose interests are materially adverse to thedope and (2) about whom the lawyer had
acquired [confidential] information . . ., unless thentlieonsents after consultation.” The effect
of these rules working in conjunction is that a firm éymg a temporary lawyer would be
disqualified by imputed disqualification from any unconsentedreépresentation materially
adverse to a former client of the former firms oé ttemporary lawyer in the same or a
substantially related matter if the temporary lawyer &eguired confidential information about
the former representation.

lI. Confidentiality

In addition to avoiding conflicts of interest, an atiey also is obligated to protect the client's
confidences. As noted above, a temporary lawyer whionvislved in the representation of

clients or who provides assistance in the representaficlients enters into an attorney/client
relationship with those clients. Therefore, the terappoattorney is obligated not to disclose
client confidences. A temporary attorney is requireckeéep all information gained in the

professional relationship with a client confidentiahstordance with Rule 1.6.

Furthermore, Rule 5.1 requires:



(a) A partner in a law firm shall make reasonable &fto ensure that the firm has in effect
measures giving reasonable assurance that all lawy#ne firm conform to the Georgia Rules
of Professional Conduct.

(b) A lawyer having direct supervisory authority over &eotlawyer shall make reasonable
effort to ensure that the other lawyer conforms to teerGia Rules of Professional Conduct.

This Rule obligates the employing firm or corporate law depent to impose upon temporary
lawyers obligations of confidentiality identical to thasguirements imposed on an associate or
any other employee. This obligation of confidentialigludes all information regarding the
representation of all clients of the firm or departteaemhen the temporary lawyer acquires that
information during his or her engagement.

To protect confidentiality and to avoid excessive risksmgfuted disqualification it is a prudent
practice for all law firms and corporate law departmemtshe extent practicable, to screen each
temporary lawyer from access to any information regatm clients that is not related to the
temporary lawyer's assignment. Moreover, a tempdaavyer working for several firms shall
make every effort to avoid exposure within those firmsany information relating to clients on
matters not assigned to the temporary attorney.

lll. Use of Placement Agency for Temporary Attorneys

Placement agencies participate in a business that faslatv firms and corporate departments
with the services of lawyers desiring to obtain part-tongemporary employment. Firms and
corporate legal departments look to these agencies tdeimdorary attorneys. In accordance
with ABA Formal Opinion 88-356 (1988), a firm does not violatieical regulations by utilizing

a placement agency. However, there are certain linedehat should be followed to ensure that
no ethical violations occur. First of all, the firm @orporate legal department must prevent any
third party from exerting any control as to the cliergresentation. Such control would be a
violation of Rule 5.4(c). For example, an agency mayehan interest in an attorney's taking
additional time on a project so that it will resuithigher fees. The solution is to prevent any
control by the agency of the attorney's time.

Furthermore, there is an increased risk of disclosureoaofidential information even though
there must be compliance with the Rules relating tafidential information and conflicts of
interest. This risk of disclosure may be lessenecéystreening of temporary attorneys by the
firm that, as discussed above, insures the temporary lawger not obtain unnecessary
information. Moreover, a client is entitled to be mfed that a temporary attorney is being
used. A client reasonably assumes that only attornépsnvihe firm are doing work on that
client's case, and thus, a client should be informettiieafirm is using a temporary attorney to
do the firm's work. Because there is some risk of thirthpaterference with the representation,
the client should be advised of that risk. Compliamitd Rule 5.4(c), which prohibits third
party control of the client representation requirdisdigclosure to the client of the arrangement.

IV. Fee Arrangements



The last consideration that needs to be addressed &pfpnepriate manner in which to handle
the fee arrangement. In accordance with the ragooahtained in ABA Formal Opinion 88-

356, a fee division with a temporary attorney is alldwdf a temporary attorney is directly

supervised by an attorney in a law firm, that arrangenseahalogous to fee splitting with an
associate in a law firm, which is allowed by Rule 1.5(H)us, in that situation there is no
requirement of consent by the client regarding the feeveNheless, the ethically proper and
prudent course is to seek consent of a client under allrastances in which the temporary
lawyer's assistance will be a material componenhefrepresentation. The fee division with a
temporary attorney is also allowed even if thereoiglinect supervision if three criteria are met:
(1) the fee is in proportion to the services performed loh é&avyer; (2) the client is advised of
the fee splitting situation and consents; and (3) tle te¢ is reasonable. Rule 1.5(e).

In that the agency providing the temporary lawyer isandghorized to practice law, any sharing
of fees with such an agency would be in violation oleRu4(a). Therefore, while it is perfectly
permissible to compensate an agency for providing a templakaygr, such compensation must
not be based on a portion of client fees collected bfirtimeor the temporary lawyer.

In summary, employment as a temporary lawyer and tissngorary lawyers are proper when
adequate measures, consistent with the guidance offerdais iopinion, are employed by the
temporary lawyer and the employing firm or corporatedspartment. These measures respond
to the unique problems created by the use of temporary lawpeluding conflicts of interest,
imputed disqualification, confidentiality, fee arrangemeusg, of placement agencies, and client
participation. Generally, firms employing temporary lawg/should: (1) carefully evaluate each
proposed employment for conflicting interests and pabyticonflicting interests; (2) if
conflicting or potentially conflicting interests exishenh determine if imputed disqualification
rules will impute the conflict to the firm; (3) screeach temporary lawyer from all information
relating to clients for which a temporary lawyer does wotk, to the extent practicable; (4)
make sure the client is fully informed as to all matteelating to the temporary lawyer's
representation; and (5) maintain complete records omaiters upon which each temporary
lawyer works.
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